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No. 6379

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Lulu Vance Baumgartner, Transferee,

Petitioner,

vs.

Commissioner of Internal Revenue^

Bespowdent.

BRIEF FOR PETITIONER.

I.

STATEMENT OF FACTS.

This is a proceeding to review a decision of the

Board of Tax Appeals upholding a proposed assess-

ment of estate tax against the petitioner, as transferee

of property of the Estate of A. C. Baumgai-tner, De-

ceased.

Said decedent died August 1, 1921, during the ef-

fective period of Title IV of the Revenue Act of 1918.

A return, as required by said title, was filed by the

executrix of said estate on April 20, 1922, and the

tax shown to be due thereon w^as paid shortly there-

after. (Tr. 9, 36.)

At the time said return was filed and the original

tax paid, the Commissioner excluded from the estate



subject to the tax, the wife's share of the community
property. As provided by Section 407 of said Act, the

tax originally paid was deemed to be payment in full,

subject to the right of reinvestigation by the Commis-
sioner, as provided for in Section 3182 of the Revised
Statutes.

On December 27, 1922, pursuant to decree of the

Superior Court of the State of California, all of the

known estate of the decedent was distributed in ac-

cordance with the provisions of his will. (Tr. 37.)

On March 12, 1923, the Cormnissioner made a re-

determination of the tax due from said estate, re-

versed his earlier position, and determined that the

tax should be computed upon the entire community
property. He also changed the appraisals of certain

items of property, and assessed an additional tax

against the estate in the amount of $5,509.40. (Tr. 36.)

The executrix paid $194.02 of the additional tax as-

sessed, and filed a claim for the abatement of the re-

mainder of the assessment.

Said claim remained under consideration by the

Commissioner until February 18, 1925, when he deter-

mined that the claim in abatement should be allowed

in the amount of $5,297.38, and forthwith cancelled

and extinguished the assessment against the estate in

that amount. The remainder of the outstanding as-

sessment, amounting to $28, was promptly paid by the

estate. (Tr. 37.)

All of the facts essential to a full, fair and final

determination of the estate tax liability of said es-

tate and of the executrix, as wxll as of the petitioner,



were before the Commissioner prior to and at the

time he allowed said claim in abatement. (Tr. 37.)

No further proceedings ever were commenced

against the estate or said executrix, and imtil this

proceeding was commenced, the i)etitioner had no no-

tice of any kind that any further assessment of tax

under Title IV of the Revenue Act of 1918 was con-

templated by the respondent. (Tr. 37.)

Section 316 of the Revenue Act of 1926 became

effective February 26, 1926, and by its terms the ad-

ministrative process of assessment and distraint is

extended to transferees of property of estates in cer-

tain circumstances. After the enactment of said Sec-

tion 316, and ostensibly proceeding thereunder, on

February 14, 1927, the respondent "proposed for as-

sessment" against the petitioner the sum of $5,297.38,

as additional tax due from said estate, and this pro-

ceeding resulted. (Tr. 14.)

II.

ASSIGNMENTS OF ERROR.

The Board of Tax A])peals in its decision herein

erred in each of the following respects and particu-

lars :

1. In holding that re8i)ondent may proceed

against a transferee or distributee of an estate

without tirst having reduced his claim to judg-

ment against the estate or the executrix thereof,

or without having demonstrated that it would

have been useless so to do (Assigmnent 4, Tr. 53) ;



2. In holding that the liability of a transferee

of property of an estate is distinct from and not

dependent upon an existing and enforceable lia-

bility against the estate at the time of the com-
mencement of the proceeding against the trans-

feree (Assignments 1, 2, Tr. 52) ;

3. In holding that Section 316 is otherwise

than procedural, and that the liability of the

transferee is not barred by the provisions there-

of and the provisions of Sections 318 and 1109 of

the Act of 1926 (Assignments 3, 5, Tr. 52-3)
;

4. In holding, by refusing to consider consti-

tutional objections to the proceeding, that the

retroactive application of Sections 316 and 318

(a) of the Act of 1926 to petitioner, so as to im-

pose a liability upon her for further tax imder

Title lY of the Revenue Act of 1918, does not de-

prive petitioner of property without due process

of law, and deny to her the equal protection of

the law, contrary to the Fifth Amendment of

the Constitution of the United States (Assign-

ments 6, 7, Tr. 53) ; and

5. In holding, by refusing to consider consti-

tutional objections to the proceeding, that the re-

troactive application of Sections 316 and 318 (a)

of the Act of 1926 to petitioner, so as to impose

a liability upon her for further tax, as aforesaid,

does not operate to impose a direct tax upon the

property of petitioner contrary to subdivision (4)

of Section 9 of Article I of the Constitution of

the United States. (Assignment 8, Tr. 54.)



III.

ARGUMENT.

1. THE DECISION OF THE BOARD OF TAX APPEALS.

The Board of Tax Appeals, in accordance with its

policy since its decision in re HeMvy CappeAlini, 14

B. T. A. 1269, refused to consider any constitutional

objections to this proceeding^, and confined its inves-

tigation to an administrative inquiry into the pro-

priety of the assessment proposed by the respondent

against the petitioner.

Having thus eliminated constitutional considera-

tions, the Board held that although the estate re-

mained open and the executrix qualified at the time

this proceeding was commenced, nevertheless the fact

that a decree of distribution was made on December

27, 1922, relieved the respondent of the duty of pro-

ceeding either against the estate or the executrix.

Having determined that the period for the assessment

of the estate did not expire until August 1, 1926

(after the adoption of the Revenue Act of 1926), the

Board concluded that the liability of a transferee con-

tinued after August 1, 1926, and, therefore, that pe-

titioner should be held liable for any tax assessed

against her within one year after the time the liabil-

ity of the estate had been extinguished by the pro-

visions of Sections 318 and 1106 of said Act. That

such was the basis of the decision of the Board,

clearly appears from the following portion of its

opinion (Tr. 39-40) :

*'Assessment and collection against the execu-

trix or the estate of decedent not being barred be-

fore the Revenue Act of 1926 was passed, this



proceeding against the transferee petitioner is

not barred. Such being the case, Section 316 (b)

(1) of said Act contains the applicable limitation

in reference to assessment of the liability of the

transferee petitioner, which is 'within one year

after the expiration of the period of limitation

for assessment against the executor or donor.'

The expiration date against the executrix (es-

tate) was August 1, 1926. The letter of respon-

dent notifying petitioner of the proposed assess-

ment against her as transferee was mailed Jan-

uary 14, 1927, within one year from the expira-

tion date against the executrix of the decedent's

estate."

The foregoing sufficiently demonstrates the limited

nature of the review by the Board, and the fact that

the Board considered the proceeding essentially from

an administrative standpoint.

2. THE RESPONDENT HAVING FAILED TO FIRST EXHAUST
HIS REMEDIES AGAINST THE ESTATE AND EXECUTRIX,

CANNOT IN EQUITY MAINTAIN A PROCEEDING AGAINST
A TRANSFEREE, SUCH AS THIS PETITIONER.

Until the enactment of Sections 280 and 316 of the

Revenue Act of 1926, the administrative processes of

assessment and distraint were confined to taxpayers,

as distinguished from transferees of taxpayers. Until

such tune, it was necessary for the respondent to com-

mence proceedings in court in order to impress pro-

perty in the hands of third parties with a trust to

satisfy the claim of the Government. (PJiilUps v.

Commissioner, 42 Fed. (2d) 177 at 180.) And a jur-



isdictional prerequisite to sufh a court proceeding

was first, that tlie claim be made certain by judg-

ment against the taxpayer, or second, that the respon-

dent establish that it would have been useless to have

done so.

Pierce v. United States, 255 U. S. 398, at 403

;

Pusey (& Jones Co. v. Hanssen, 261 IT. S. 491,

at 497;

Kansas City By. v. Cent. Union Tr. Co., 271

IT. S. 445, at 453.

Until the J?>oard decided this case, it recognized the

equitable rule of the foregoing cases, as clearly ap-

pears from its decision in Wire Wheel Corporation of

America v. Commissioner, 16 B. T. A. 737. At page

741 of said report, the Board held:

''The Federal (^ourts also require that the rem-

edies against a transferor be exhausted to no

avail before proceedings can be initiated against

a transferee. * * *"

And, after citing cases, continued:

''Thus it seems clear that were it not for sec-

tion 280 the I'espondent could not have proceeded
against ])otitioner in equity under the trust fund
theory until he had exhausted available remedies

against the Houk Company. It seems equally

clear that he has not exhausted such remedies.

The facts show that deficiency letters were mailed

to the Houk (^om})any and such notices were fol-

lowed by assessments. We are not impressed

with respondent's contention that the assessments

were the equivalents of judgment. Even if we
assmne an assessment to be the equivalent of a

judgment, it seems clear from the above cases
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that (aside from Section 280) the respondent had
not complied with the prerequisites necessary to

maintain a suit against the petitioner. The Houk
Company still remained in existence. The cases

cited and discussed show that not only must judg-

ment be obtained against it, but that attempt

must be made to collect under such judgment.

The record does not show any attempt at collec-

tion under the assessment, for, so far as we know,
notice and demand for payment was never served

on that company."*******
''Manifestly this section was designed only to

allow, and does only allow, the respondent an ad-

ditional means of procedure against a transferee

only if available remedies against a transferor

would be unavailing. The same conditions prece-

dent must be met in such a proceeding, however,

as must be met before an action in equity to en-

force the same liability. No new liability is

created and the Act does not purport to provide

for a proceeding against the transferee before ac-

tion would otherwise lie against such transferee.

On the record before us, it is apparent that the re-

spondent is attempting a short cut not contem-

plated by the statute. Since there is no liability,

judgment must be entered for the petitioner."

In accord

:

Phil Gleichman v. Com.ynissioner, 17 B. T. A.

147.

In this proceeding the Board excused the respon-

dent from first proceeding against the estate or the

executrix, as required by Section 407 of the Act of

1918, and the aforesaid settled principle of equity, on

the theory that the distribution of the estate property



on December 27, 1922, demonstrated that it would

have been useless so to do. Had there been no distri-

bution, it is clear from the Board's decision that it

would have compelled respondent to pursue his reme-

dies against the estate.

The Board found that all of the facts essential to

a full, fair and complete determination of the tax lia-

bility of the estate were before the respondent on

March 12, 1923, when he made the first assessment,

and also before him when he allow'ed the abatement

in 1925. Moreover, the estate paid a part of the tax

in 1923 and vigorously opposed the remainder; and

in 1925, paid the balance of the outstanding assess-

ment, which completely demonstrates that the finan-

cial responsibility of the estate and of the executrix

was not affected by the distrilmtioii.

As will be hereinafter shown, there was no assess-

ment outstanding against the estate, and none could

be made at the time this proceeding w^as commenced,

for the reason that on August 1, 1926, the liability of

both the estate and the executrix w^as barred and ex-

tinguished. The respondent did not make up his mind

to levy a further assessment until January 14, 1927,

and at that time he knew that if he designated peti-

tioner as "executrix" or '^fiduciary," there was no

question as to her innnunity from the imposition.

Therefore, she was designated "transferee" in the

belief that the liability of a distributee differed from

that of the estate, and that under Section 316 of the

Act of 1926 some semblance of legal foundation might

be given to the proceeding.
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The same theory of attack upon a transferee was
adopted in United States v. Updike, 281 U. S. 489,

wherein the Supreme Court smnmarized the theory as

follows

:

''The contention is that by the language of

§ 280 Congress has clearly differentiated between
the taxpayers and transferees by referring to the

liability of the latter as 'the liability at law or in

equity, of a transferee of property of a taxpayer,

in respect of the tax * * * unposed upon the

taxpayer,' and then, apparently realizing that the

limitation periods as to the collection of taxes qua
taxes would have no application to the remedy
against transferees, creating a distinct period of

lunitation in respect thereof."

Holding that the theory is wholly untenable, the Court

said, at page 494 of the report

:

"* * * It seems plain enough, without stop-

ping to cite authority, that the present suit,

though not against the corporation but against

its transferees to subject assets in their hands to

the payment of the tax, is in every real sense a

proceeding in court to collect a tax. The tax

unposed upon the corporation is the basis of the

liability, whether sought to be enforced directly

against the corporation or by suit against its

transferees. The aim in the one case, as in the

other, is to enforce a tax liability; and the effect

of the language above quoted from § 280 is to

read into that section, and make applicable to the

transferee equally with the oi'iginal taxpayer, the

provision of § 278 (d) in relation to the period

of limitation for the collection of a tax. Indeed,

when used to connote payment .,of a tax, it puts no

undue strain upon the word 'taxpayer' to bring
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within its meaning that person whose property,

being impressed witli a trust to that end, is sub-

jected to the buT-den. Certainly it woukl be hard
to convince such a person that he had not paid

a tax."

Under Section 407 of the Act of 1918 the amount

of tax, as redetennined by the Collector or by the

Commissioner in accordance with the provisions of

that section, is deemed to be payment in full of the

tax, and the record herein shows that u])on three

separate and distinct occasions prior to the commence-

ment of this proceeding, the last of which was on

February 18, 1925, the Commissioner investigated and

redetermined the tax liability of the estate of the de-

cedent. '^Phereafter no further procedings of any

kind or character were commenced against the estate.

The assessment letter sent petitioner merely purports

to propose $5,297.38 for assessment against the peti-

tioner as her ''liability as transferee of the property

of the decedent." Nowhere in the letter is it declared

that the Commissioner made a determination that any

additional assessment was proposed or made under

Section 318 of the Act of 1926—and that section, and

not Section 316, was the source of whatever power

the Commissioner possessed to impose additional tax

when this proceeding was commenced.

The foregoing demonstrates as clearly as any record

can, that the only reason the respondent proceeded as

he did was because he believed, at tlie time he com-

menced tlvis proceeding, that the operation of the

statutes declaring that the estate and the executrix

were no longer subject to the tax, could be avoided by
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designating the liability as something other than a

tax liability, and designating the petitioner as "trans-

feree" instead of "executrix." This, we submit, is

not consonant with any doctrine known to equity, and

is furthermore contrary to the settled rule of equity

that in a proceeding to enforce a liability against a

transferee, the claimant must show that he has ex-

hausted his remedies against the transferor. The pe-

titioner is as financially responsible in her capacity

as "executrix" as she is as "transferee," and upon

two distinct occasions it affirmatively appears that

the distribution did not deter the Commissioner from

assessing the estate and the executrix. For these

reasons, irrespective of any other defenses to this

proceeding, we submit that equitable principles alone

demand that the decision of the Board be reversed.

3. THE LIABILITY OF A TEANSFEREE BfUST BE BASED
UPON AN EXISTING LIABILITY OF A TRANSFEROR TAX-
PAYER (THE ESTATE).

Whatever uncertainty there may have been as to the

nature of the "liability at law or in equity" of a

transferee when this proceeding was commenced, it

has been removed by the decision in United States v.

Updike, supra. Any proceeding, whether at law or

in equity, against a transferee under Section 316 of

the Act of 1926 is a proceeding to impose a tax, and

unless there is a liability of the taxpayer at the time

the proceeding is commenced, obviously there can be

no liability of a transferee enforceable under Section

316, or any other procedural statute.
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Title IV of the Revenue Act of 1918 was repealed

by Section 1400 of the Act of 1921, except as to ''the

assessment and collection of all taxes which have ac-

crued. * * * Section 1200 of the Act of 1926 con-

tinues said Title IV in eifect for purposes of assessinjt^

accrued taxes, but only to the extent provided in Sec-

tion 318. Under Section 407 of the Act of 1918 the

liability under Title IV had to be evidenced either by

assessment or by a suit in court at the instance of the

collector, and since neither course was followed, no

further or additional tax ever accrued against the

estate. But even if there were any doubt as to this,

it cannot be disputed that the only authorit}^ of the

respondent to assess additional taxes mider said Title

IV of the Act of 1918 at the time this proceeding^ was

commenced, is fomid in Section 318 (a) of the Act

of 1926, which reads as follows :

"If after the enactment of this Act the Com-
missioner determines that any assessment should

be made in respect of any estate or gift tax im-

posed by * * * the Revenue Act of 1918
* * * the Commissioner is authorized to send

by registered mail to the person liable for such

tar notice of the amoinit proposed to be assessed
* * * In the case of any such determination

the amount which should be assessed * * * shall be

computed as if this Act had not been enacted, but

the amount so computed shall be assessed, col-

lected, and paid in the same manner and subject

to the same })rovisions and limitations * * * as

in the case of a deticiency in the tax unposed by

this title, except that in the case of an estate tax

imposed by * * * the Revenue Act of 1918 * * *

the period of limitation prescribed in Section 1109
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of this Act shall be applied in lieu of the period

prescribed in subdivision (a) of Section 310. '^

(Italics ours.)

The limitation prescribed in Section 310 of the Act

applies to taxes imposed by the Act of 1926 and is

three years, whereas the limitation prescribed in Sec-

tion 1109 is four years, or identical with that con-

tained in Section 1009 of the Act of 1924, and Section

1322 of the Act of 1921.

Section 318 is not only the sole authority of re-

spondent to impose additional taxes under Title IV of

the Act of 1918, but it extends and applies to "the

person liable for such tax," irrespective of whether

such person is the estate, executrix or some third

party.

By incorporating the four-year limitation of Sec-

tion 1109 as an integral part of the authority, the

authorization is thereby limited both as to the manner

and time of its exercise, and when the period of limi-

tation has run, the authorization itself no longer

exists.

In 37 Corpus Juris 686, the distinction between

limited authorizations and ordinary statutes of limi-

tation is stated as follows:

''A wide distinction exists between pure sta-

tutes of limitation and special statutory limita-

tions qualifying a given right. In the latter in-

stance time is made an essence of the right

created and the limitation is an inherent part of

the statute or agreement out of which the right in

question arises, so that there is no right of action

whatever independent of the limitation. A lai)se



15

oP the statutory period operates, therefore, to ex-

tinguish the rvj;ht altogether. * * * "

Peters v. IJan<fer, 134 Fed. 586

;

United States ex rel. Texas Portland Cement

Co. V. McCord, 233 U. S. 157, at 162;

William Danzer Co. v. Gulf R. E., 268 U. 8.

633, and cases cited at pages 636-7.

Not only did Congress expressly limit as to time the

authorization contained in Section 318, but by Sec-

tion 1106 (a) of the Act of 1926, declared that when

the period of time therein specified had elapsed, the

liability itself became extinguished. The material

portion of Section 1106 (a) reads as follows:

''The bar of the statute of limitations against

the United States in respect of any internal reve-

nue tax shall not only operate to bar the remedy
but shall extinguish the lia]3ility. * * *"

It will no doubt be contended by the respondent

that Section 1106 (a) is not applicable, for the rea-

son that it was retroactively repealed in the Revenue

Act of 1928. However, the fact that the section was

retroactively repealed by the Revenue Act of 1928

merely serves to emphasize the fact that said section

changed the policy of the Government respecting

taxation from that in force prior to its adoption, and

likewise after its repeal.

Section 1106 (a) was in effect on August 1, 1926,

when the right of assessment of the estate and of the

executrix was barred, and likewise was in effect on

January 14, 1927, when this proceeding was com-

menced, so that it is clear that the repeal of said sec-
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tion could have no application whatever to the status

of this proceeding. Irrespective of that, however,
Section 1106 clearly discloses that it was the policy

of Congress, when it adopted the Act of 1926, to put
an end to sale demands by declaring that the liability

terminated with the bar of the statute, and likewise

demonstrates that the incorporation of the limitation

as an integral part of Section 318 was done pursuant
to the intention of Congress to leave no doubt that

taxes under prior acts had to be determined within

the time therein specified, otherwise the authority so

to do ended.

Since, under Sections 318 and 1106 (a), the power

of assessment terminated on August 1, 1926, it fol-

lows that no liability could thereafter, or at the date

of the commencement of this proceeding, be asserted

against a transferee upon a liability which no longer

existed or was enforceable against the estate, the ex-

ecutrix, or the petitioner as transferee.

4. IRRESPECTIVE OF OTHER CONSIDERATIONS, THIS PRO-

CEEDING IS BARRED BY THE LIMITATION CONTAINED
IN SECTION 316.

Section 316 of the Revenue Act of 1926, in so far as

material to this proceeding, provides as follows:

'^(a) The amounts of the following liabilities

shall, except as hereinafter in this section pro-

vided, be assessed, collected, and paid in the same

manner and subject to the same provisions and

limitations as in the case of a deficiency in a tax

imposed by this title (including the provisions in

case of delinquency in payment after notice and
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demand, tlie provisions authorizing distraint and
proceedings in court for collection, and the pro-
visions prohibiting claims and suits for refunds) :

''(1) The liability, at law or in equity, of a
transferee of pro])erty of a decedent or donor, in

respect of the tax (including interest, additional

amounts, and additions to the tax provided by
law) imposed by this title or by any prior estate

tax act or by any gift tax act.

'^ (2) The liability of a fiduciary under Section

3467 of the Revised Statutes in respect to the pay-
ment of any such tax from the estate of the de-

cedent or donor.

''Any such liability may be either as to the

amount of tax shown on the return or as to any
deficiency in tax.

"(b) The period of limitation for assessment

of any such liability of a transferee or fiduciary

shall be as follows:

''(1) Within one year after the expiration of

the period of limitation for assessment against

the executor or donor; or

''(2) If the period of limitation for assess-

ment against the executor expired before the

enactment of this act but assessment against the

executor was made within such period,—then

within six years after the making of such assess-

ment against the executor, but in no case later

than one year after the enactment of this act."

* * -jf * * * *

''(d) This section shall not apply to any suit

or other proceeding for the enforcement of the

liability of a transferee or fiduciary pending at

the tune of the enactment of this act."
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Section 316 by its terms purports to be procedural

only, and was enacted for the purpose of extending

the administrative processes of assessment and dis-

traint to transferees of property of taxpayers, so

that the Commissioner would not be dependent upon

court proceedings for the enforcement of any liability

properly imposed upon any such transferee.

Wire Wheel Corporation of America v. Com-

missioner, supra;

Phil Gleichman v. Commissioner, supra; and

United States v. Greenfeld Tap d- Die Cor-

poratio7i, 27 Fed. (2d) 933 (which was ap-

proved in Treasury Decision 4196).

The Board of Tax Appeals concluded that subdi-

vision (b) (1) of Section 316 extended the period for

assessment of petitioner one year after August 1,

1926, irrespective of the plain and unambiguous lan-

guage of Sections 318 and 1106 declaring that the

liability was upon said date both barred and extin-

guished.

The Revenue Act of 1926 involved two radical

changes in the revenue policy of the United States:

first, the limitation applicable to estate taxes under

prior acts was, by the provisions of Section 1322 of

the Act of 1921, four years after the tax became due,

and in and by Section 310 of the Revenue Act of 1926,

a period of three years was specified for all taxes im-

posed under Title III of the Revenue Act of 1926;

and second, until the enactment of Section 1106 (a) of

the Act of 1926, a liability for any tax accrued to the

United States never became extinguished. By incor-
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porating Section 1106 (a) in the Ar-t of 1926, Con-

gress for the first time declared that once the assess-

ment of a liability had become barred by limitation,

the liability itself was thei-eby extinguished.

Under Section 318 (a) of the Act of 1926, the

right to impose estate taxes mider prior acts was re-

tained by the Commissioner to the extent therein set

forth, and as already shown, the four-year period of

limitation was incorporated in that section. So it is

clear that the fundamental change in policy effected

with respect of taxes under Title III of the Act of

1926 was not intended to either enlarge or reduce the

period of limitation for taxes under prior acts.

If any conflict were presented betw^een the limita-

tion specified in Section 316 and the limitation on the

powTr of the C^onunissioner under Section 318, that

conflict nuist be resolved in favor of the petitioner

and against the Government.

Gould V. Gould, 245 U. S. 151

;

United States v. Magnolia Petroleum Co., 276

U.S. 160;

B,iissell V. United States, 278 U. S. 181

;

Botvers v. N. Y. d- Albany Co., 273 U. S. 346.

If there were any doubt that statutes of limitation

contained in taxing acts are to be construed in favor

of the taxpayer and against the Govermnent, that

doubt was removed in the case of United States v.

Updike, supra, where the court said:

''It may be that the saving clause was not

strictly necessary, but was inserted from excessive

care to put the right of the taxpayer beyond dis-
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pute. In any event, we think this is the fair in-

terpretation of the clause, and the one which must
be accepted, especially in view of the rule which
requires taxing acts, including provisions of lim-

itation embodied therein, to be construed liberally

in favor of the taxpayer." (Italics ours.)

Quite irrespective of rules of construction, we sub-

mit that a reading of Section 316 in the light of its

purpose wdll disclose that there is no support therein

for the construction placed upon the section by the

Board. Subdivision (a) is the only provision of the

section wherein there is an authorization of its pro-

cedure. It is in and by subdivision (a) that the pro-

cesses of assessment and distraint are extended to

transferees, and it is therein provided that the lia-

bility of a transferee shall, except as later provided

in the section,

"be assessed, collected, and paid in the same man-
ner and subject to the same provisions and limita-

tions as in the case of a deficiency in a tax im-

posed, by this title/' (Italics ours.)

Had there been no exceptions later incorporated in

the section, subdivision (a) would have extended the

administrative processes to transferees upon the con-

dition that the Commissioner assess the tax within

three years after the tax became due. In the present

proceeding the section could not be given any effect

whatever, for the reason that by subdivision (a), the

period of limitation would have expired on August

1, 1925, or several months before the Act of 1926 was

adopted.
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There are two exceptions to subdivision (a), found

in subdivisions (b) (!) and (2). Subdivision (b)

(2) can have no j)ossible application to this pro-

ceeding, for the reason that it is only operative in the

event the period for the assessment of the executor

of the estate exjoired before the enactment of the Act

and an assessment was in fact made. Since the limi-

tation did not expire against the estate and the ex-

ecutrix until August ], 1926, and furthermore, there

was no assessment outstanding against the estate prior

to the enactment of the Act, it is clear that subdivi-

sion (b) (2) is by its own provisions eliminated.

Nowhere in Section 316 is there any reference to

any specific Revenue Act, excepting Title III of the

Revenue Act of 1926. Title III is referred to only to

prescribe the procedure which the Commissioner

shall adopt in assessing transferees, and the period

of time within which he may make such assessments.

In other words, so far as limitations are concerned,

it directly prescribes a period or lapse of time as dis-

tinguished from a reference to any particular statute

of limitation. Subdivision (b) (1) provides that the

Commissioner ma}" assess transferees within one year

after the expiration of the period of limitation for

the assessment of the executor or the donor. Here

again, there is designated a period or lapse of time

without reference to any particular statute of limita-

tions. By adding together the three-^^ear period speci-

fied in subdivision (a) and the one-year period speci-

fied in subdivision (b) (1), making a total of four

years for the imposition of assessments upon trans-

ferees, it follows that the period thus specified with
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reference to prior acts is precisely the same as that

contained in Section 318, which constitutes a limita-

tion upon the power of the Commissioner to assess

taxes under prior acts against any person whatso-

ever.

Had Congress intended by the language used in

subdivision (b) (1) to incorporate the several statutes

of limitation affecting each of the prior estate tax

acts, it would have adopted the same procedure as

used in other sections of the Act of 1926, wherein it

expressly appears that Congress had in mind particu-

lar statutory provisions bearing upon each particular

situation. As illustrative of this, reference may be

made to Section 277 of the Act of 1926, w^herein Con-

gress has provided that said section shall apply ''ex-

cept as provided in section 278." Again it is provided

that Section 310 shall control "except as provided in

Section 311." The general limitation applicable to

prior years' taxes contained in Section 1109 of the

Act is controlling ''except as provided in Sections

277, 278, 310, and 311." Considering the infinite de-

tail and care w^ith which Congress enacted the Reve-

nue Act of 1926, if it had intended by the use of the

term "within one year after the expiration of the

period of limitation for assessment against the ex-

ecutor or donor," to incorporate or exclude the lim-

itations contained in Re\"ised Statute 3182, Section

1322 of the Act of 1921, Section 1009 of the Act of

1924 and Section 1109 (a) of the Act of 1926, it would

have done so in no uncertain terms. The very fact

that it did not do so, but on the contrary made the

basis of the limitation contained in that section the
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taxes under the Act of 1926, j)lus one year, shows

that it was dealing with and intended to deal with a

period of time without reference to particular statu-

tory enactments, and at all times had in mind the

express limitation of four years upon the authority

of the Commissioner to assess taxes as provided by
Section 318.

If the Board had given any consideration to the

settled rule of construction that tax statutes, includ-

ing periods of limitation provided for therein, must

l)e strictly construed in favor of the taxpayer and

against the Government, it could not have concluded

that Section 316 is inconsistent with or supersedes the

limited grant of power to the Commissioner contained

in Section 318.

Under the doctrine of the Updike case, the peti-

tioner is a taxpayer so far as any liability sought to

be imposed under Section 316 is concerned, and

clearly this proceeding was barred on August 1, 1926,

when the bar of Sections 318, 1106, and 1109 became

final both as to the estate and all persons mterested

therein.

5. THE APPLICATION OF SECTION 316 TO THE PETITIONER

DEPRIVES HER OF PROPERTY WITHOUT DUE PROCESS

OF LAW AND DENIES TO HER THE EQUAL PROTECTION

OF THE LAW.

By the terms of Section 318 of the Act of 1926, the

authority of the respondent to assess additional tax

under Title IV of the Revenue Act of 1918, with

respect of the Estate of A. C. Bamngartner, deceased,
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terminated August 1, 1926. This proceeding to assess

the petitioner was commenced on January 14, 1927,

or some six months after the expiration of the time

provided in said section.

Section 1200 of the Act of 1926 preserved the

authority of the Govermnent to assess taxes *^ ac-

crued" under Title IV of the Act of 1918, but only

to the extent and in the manner provided in Section

318, so that it is clear that if Section 318 is disre-

garded, as it was by the Board in its decision herein,

there is no authority for the assessment of any such

tax under said title.

Section 318 authorized the assessment of any such

tax ''to the person liable," but apart from such ex-

press inclusion of everyone liable for the tax, it was

held in United States v. Updike, supra, that a trans-

feree of propert}^ is entitled to the benefit of the right

and status of the taxpayer, and that

"it puts no undue strain upon the word 'tax-

payer' to bring within its meaning that person

whose propert}', being impressed with a trust to

that end, is subjected to the burden."

Since Section 318 did not authorize the levy of an

assessment against the petitioner after August 1, 1926,

no citation of authority is necessar}^ to establish that

the assessment of such tax against her after that date

denies to her due process of law and the equal pro-

tection of the law, contrary to the Fifth Amendment

of the Constitution of the United States.

The decision of the Board herein is predicated either

upon the theory that the liability of a transferee is
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essentially different from that of an estate or an

executrix, which theory was rejected as unsound in

the Updike case, or upon the theory that the pro-

cedural provisions of Section 316 eliminate an em-

powering statute such as Section 318.

Subdivision (a) of Section 316 declares that its

procedure relates to the enforcement of the liability

existing *'at law or in equity" of a transferee. As

held in the Updike case, a proceeding against a trans-

feree is to impress the property received from the

transferor, such as an estate, with a tax liability. It

does not purport to create or define any such liability,

for if it did, it would be hopelessly in conflict with the

provisions of Section 318 and would be an empower-

ing and not a procedural statute at all. The rule that

a statute must be construed, if possible, so as to give

the provisions of all of its sections effect, and in

favor of and not against the taxpayer, demonstrates

the error of the construction adopted by the Board.

Nor is there anything in Section 316 to justify the

construction that it retroactively recreates and per-

petuates a liability after the period for its assessment

imder Sections 318 nnd 1109 has passed. Earlier in

this discussion, it has been sho\^^l that the additional

year allow^ed by sul^division (b) (1) was intended to

preserve the same period of limitation for assess-

ment of transferees theretofore existing with respect

of transferors, and as incorporated in Section 318;

and also that subdi^dsion (b) (2) merely relates to

collection in the circumstances there provided, and by

its own terms excludes this proceeding. Furthermore,

subdivision (d) exempts from the section any pro-
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ceedings for the enforcement of a liability of a trans-

feree or fiduciary pending at the time of the enact-

ment. There is nothing in the section recreating a

liability, or when rightly construed, inconsistent with

the limited authorization contained in Section 318.

In the absence of express legislative direction, which

is negatived by such provisions of Section 316, it wdll

not be given a retroactive effect or be construed to

change the status of claims fixed in accordance with

earlier statutes.

Eussell V. Umted States, 278 U. S. 181.

This proceeding is not one to collect a debt, but one

to impress property received from an estate with an

equitable charge for tax arising from a claim that

the estate had not discharged its liability under Title

IV of the Act of 1918. Even conceding for argument

that respondent was relieved of the provisions of

Section 407 of the Act of 1918, certainly his only au-

thorization was that contained in Section 318, and ter-

minated August 1, 1926. The denial of due process

and equal protection, therefore, flows from the fact

that the respondent acted in violation and beyond the

authorization of Section 318.

A construction of a taxing act may be ^'so arbitrary

and capricious as to amount to confiscation and offend

the Fifth Amendment," and in any view of this case,

it is submitted that the construction placed upon Sec-

tion 316 by the Board of Tax Appeals recreating or

perpetuating a liability which the respondent had no

authority to assess, is so arbitrary and capricious as

to deny to the petitioner due process and the equal
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protection of the law ^laranteed to lier by the Fifth

Amendnnent of the Constitution of the United

States.

Nichols V. Coolidge, 274 U. S. 531.

6. THIS PROCEEDING OPERATES TO IMPOSE A DIRECT TAX
UPON PROPERTY OF THE PETITIONER.

Title IV of the Revenue Act of 1918 imposed an

excise or indirect tax upon the estate of the decedent

measured by the value of the property in the estate

at the time of the decedent's death. Due to the local

interpretation of the community property doctrine of

California, the wife's share of the commmiity prop-

erty is brought into the estate for purposes of said

tax.

Talcott V. United States, 23 Fed. (2d) 897.

Regardless, however, of the measure of the tax, the

resulting imposition in any event is an indirect or

excise tax upon the j^rivilege of transmitting property

from the decedent.

Under Sections 318 and 1106 of the Act of 1926, the

authority of the respondent to assess any further in-

direct or excise tax under Title IV of the Act of 1918

was dependent u])on a compliance with the provisions

of Section 318. He did not make any further assess-

ment within the time provided by that section. In

an earlier subdivision we have shown that when this

proceeding' was commenced, the respondent enter-

tained the theory that the so-called liability of a trans-

feree of property of an estate is not a tax liability in
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tlie sense that its exaction would be affected by the

provisions of Title lY of the Act of 1918. Such

theory, however, having* been rejected in the Updike

case, forces the conclusion that this proceeding was

commenced without authorization, if designed to im-

pose a further excise or indirect tax under Title lY
of the Act of 1918, or tliat it amounts to the imposi-

tion of a direct tax, void for want of apportionment

as required by subdivision 4 of Section 9 of Article I

of the Constitution of the United States.

IV.

CONCLUSION.

It is respectfully submitted that the decision of the

Board of Tax Appeals should be reversed with direc-

tions to dismiss this proceeding against the petitioner.

Dated, San Francisco,

May 4, 1931.

Respectfully submitted,

Chickering & Gregory,

Walter C. Fox, Jr.,

Attorneys for Petitioner,


